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CLIENT GUIDE 5: BUSINESSLEASE CHECK FOR TENANTS

It is important for a tenant to be aware of the gayvisions of its business lease so that it
can check what the respective rights and obligatairthe business and the landlord are
and remind the business of the procedures to falosase there is a problem.

What is a business lease?

The Landlord and Tenant Act 1954 defines a busilezs® as a lease where the tenant
occupies the premises for the purposes of its basin

Term

Generally, a business lease is granted for a tisad, which is a period that starts and ends
on specified dates.

The tenant should know when the term will end ahetver it can be terminated earlier by
either party. The right to terminate early is Ulyueferred to as &reak clause. Tenant
break clauses are commonly linked to rent reviemthat, if the rent is likely to be
unacceptable to the tenant, it can terminate #eeland limit its financial responsibilities.
Under the 1954 Act, a tenant has certain rightenew the lease at the end of the
contractual term. A lease can be contracted othteo1954 Act, in which case there will be
no right of renewal at the end of the term andpitegerty must be vacated.

Rent and rent review

Leases range from those which are granted for staatial premium and with a small or
nominal annual rent or those without any initiaéqaium but for a more substantial rent.

The rent is usually expressed as an annual sunchwiais to be paid in advance in four
equal instalments. The instalments are normatheeipayable on the traditional quarter
days — 25 March, 24 June, 29 September and 25 Oexresnthe modern quarter days — 1
January, 1 April, 1 July and 1 October.
The rent may be increased during the term of thedeén a number of ways:

» By reference to movements in market rents on freed review dates.

» By setincreases each year.

* By amounts linked to the tenant’s turnover.

In addition to the rent, a tenant may have to magesor all of:

« VAT on the rent.
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» Outgoings such as rates, insurance premiums dlitgl biils.
» Service charges.
Service charges

If the lease is of part of a building, it is ustml the landlord to pay the outgoings and then
bill the tenant for the tenant’s shatheg(service charge). If, however, the lease is of the
whole of a building, the tenant is likely to bepessible for all of the outgoings relating to
the building.

The lease should specify what the landlord carugelin the service charge. The landlord
will want to pass the total cost of running thegedy to its tenants. The service charge
therefore usually includes all costs including ¢bst of repairs, maintenance, sometimes
improvements and alterations, some utility bilsne insurance premiums and the cost of
employing staff (such as caretakers, receptioaistscleaners).

The landlord may also want to collect a sum totpwiards any major expenses in the
future, such as replacing lifta §inking fund contribution).

Area demised

It is important that the extent of the propertyotolet is fully and accurately specified in the
lease and identifies the boundaries of the proprthat, for instance, the tenant is clear
about its repairing obligations. The tenant canhetefore make alterations or additions to
its property which fall outside the demise andtdreant has no rights over the landlord’s
property which is not within the tenant’'s demiséess those rights are given in the lease.

Rights, exceptions and reservations

The lease will usually grant the tenant rights dterproperty which is outside the tenant’s
demise but which still forms part of the landlorgi®perty. For instance, if the tenant has
a lease over a floor in an office block, it wilgugre rights to use the stairs, lifts and
entrance hall so that it can gain access to amd fi®office. It may also need rights to park
vehicles and walk or drive over the landlord’s lainthere is no direct access from the
building to the public highway.

The lease will usually also exclude certain righdsn the tenant referred to esceptions.

For example, a right to light is often excludedtsat the tenant cannot raise an objection if
the landlord develops land in a way that obstrlighd getting through the tenant’s
windows.

There will generally also be rights given to thederd over the property let to the tenant
usually referred to aseservations. For example, the lease may give the landlorditie
to go onto the tenant’s property to carry out repai

Rights, exceptions and reservations are importahey can have implications for a
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landlord’s freedom to deal with or develop neightogi land and with the tenant’s ability
to use the property and carry out its business.

Insurance

It is important that one party only is obliged tsure the property so that problems of
double insurance and no insurance are avoided.

An insurance clause always needs to be read imgotipn with the definition of the
property and the repairing obligations of the gar{iin particular of the tenant).

Where the lease provides for the tenant to indweetoperty, it needs to check if the lease
makes reference to the level of cover, the risk®ed and the names of the insured
parties.

Where the landlord is to insure the property, #r@ant might be required to pay a
proportion of the premium covering the area demisethe lease in which case the tenant
needs to be careful about whether the level of csvappropriate for the property, what the
excluded risks are, whether the tenant will belédb pay any excess on a claim, what the
terms of the insurance policy are, what happetieiproperty is damaged and what other
insurance cover the tenant might need.

Repairs

There will usually be repairing obligations on teeant and there may, in certain
circumstances, be repairing obligations on theltadd

If the tenant is required keep the property in repair, it must put the properntpia good
state of repair even if it was not in a good stditeepair at the beginning of the lease.

The tenant may be required to repair the propergccordance with a schedule of
condition attached to the lease.

Alterations and impr ovements

The tenant should check what restrictions thereratige lease in connection with any
alterations and improvements it might wish to make.

The restrictions should be appropriate to the tfperoperty and the length of the term of
the lease.

Assignment and sub-letting

The lease is likely to contain a number of restiitd in connection with assignment and
sub-letting. These provisions should be carefetigsidered.

The tenant will in most cases require landlord’'ssemt to a proposed assignment or sub-
letting of the lease. If the tenant does not abtansent, it will be in breach of its lease and
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the landlord may invoke forfeiture proceedings laim for damages. The tenant will also
be at risk of continuing to be liable under thergiof the lease as from the date of the
assignment or sub-letting.

Use
The lease will generally set out how the properayroe used.

In particular the tenant should be aware:

* Whatever the permitted use under the lease, thest e planning permission for
the actual use. Planning permission is require@ fthange of use as well as for the
construction of new buildings and alterations tstg buildings.

« If the tenant needs to change the use, it mightiredghe landlord’s consent under
the terms of the lease and planning permissiore I@ase may require the tenant to
obtain landlord’s consent before applying for angeof use. This is because the
authorised use of the property may affect the lanik$ investment in the property
and its rental value and so affect rent review.

Contracting out of the 1954 Act

If the lease is a business lease under the 1954h%ctenant has the right to renew the
lease at the end of the contractual term (althdhgre are exceptions to this).

The tenant may agree to forego these rights.

If the lease contains a clause confirming thatisest24-28 of the 1954 Act have been
excluded, the tenant will have no statutory rightenew the lease or to remain at the

property.

This Guide is not intended to be exhaustive. Landlord and tenant law is a complex area
of law and we recommend that specialist legal advice should always be taken.

If you require further information or advice, pleasontactludith L ong.
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